CFSR Outcome Measure Legal Services Plan of Action

Item 7 Permanency Goal for Child, Item 10 APPLA

And Item 27 12 Month Permanency Hearing
A. Permanency Hearings Not Filed and Held Timely And Meeting the 15/22 Requirement

While O.C.G.A. Section 15-11-58(o) requires that each child in DHR/DFCS custody have a permanency hearing annually, it is not clear, for each county, who, as a practical matter, is to schedule this hearing.  In some counties, the court does so, as a matter of routine, and in some counties, the hearing appears to be scheduled and held when the motion for extension of custody or deprivation petition (following one extension order) is scheduled for a hearing.  (The county department makes the determination that a child needs to continue in care and that custody must be extended or renewed and a permanency hearing is required.  SAAGs are not expected to track whether a child remains in care over a period of time.)   Because of a number of factors, the extension and adjudicatory hearings and permanency hearings are not always occurring within one year of the time a child is considered to have entered foster care or within 12 months of the prior permanency hearing.  A further complication appears to arise when DHR/DFCS files a termination petition rather than seeking an extension or renewal of custody.  

B. Suggested Protocol:

1. Rather than depending on tracking the need for a permanency hearing and requesting that the court schedule a hearing, the SAAG and county departments should request that the court schedule a permanency hearing at the beginning of the eleventh month after a child is removed from the home, at the close of the adjudicatory/disposition hearing.    Notice for the permanency hearing should be hand delivered at the hearing or mailed to all parties at the time of the custody hearing.  The permanency hearing should not be continued to permit scheduling of other hearings at the same time.  Unless a termination order has been granted, at the close of each permanency hearing, the date and time of the subsequent permanency hearings should be scheduled to be held at the beginning of the eleventh month following the permanency hearing then being held.   The parties should receive notice of the next permanency hearing at close of each permanency hearing.
2. The SAAG and county department must then work together to see that the motion to extend custody or the adjudicatory hearing on the deprivation petition required to maintain custody are filed and served so that the hearing on the motion to extend or adjudicatory hearing can be held at the time of the permanency hearing.  

a. The county department must request that the SAAG file a motion to extend or 
deprivation petition no later than 90 days prior to the expiration of the existing custody order.

b. The SAAG must file the motion or deprivation petition in time to perfect service and schedule the hearing date on the day of the permanency hearing.  Notice of the permanency hearing has already occurred and it must not be continued to accommodate the custody hearing.  The current attorney for the parent should be expected to attend the permanency hearing on the scheduled date.  
c. If for some reason the extension or adjudicatory hearing on the deprivation petition cannot be held before the existing custody order expires, a shelter care order should be obtained and a 72 hour hearing should be held in accordance law.  

3. At the first permanency hearing, the county department must decide whether a termination petition will be filed at the close of the 15th month in care to comply with the 15/22 requirement.  If a termination petition will not be filed by the close of the 15th month in care, the compelling reason that termination of parental rights is not in the child’s best interest or other ASFA approved exception will be added to the case plan by court order.  If the permanency plan adopted at the permanency hearing is another permanent planned living arrangement, the order should state a compelling reason that each of the four other more preferred permanency plans was not chosen.  

4. When a petition for termination of parental rights is requested, the SAAG should make every effort to see that the termination hearing is set at or before the next scheduled permanency hearing.  Notice of a permanency hearing should accompany all termination hearing notices.  A permanency hearing should always be held at the time of a termination hearing no matter what the date of the last permanency hearing.  Once a permanency hearing takes place at the time of the termination hearing, future permanency hearings can be held at all post-termination reviews and will not have to be tracked separately.
5.  Post-termination reviews should be scheduled at least every six months at the request of the SAAG or by the court. All post-termination reviews should include a permanency hearing.  Notice of the permanency hearing should accompany the notice of the post-termination review. 

6.  Form orders should be used by all SAAGs for extension and adjudicatory orders where custody is continued.  A new form permanency hearing order should be adopted for use by SAAGs where a permanency hearing is held and a custody order is not issued.  

The required child specific language will be discussed and emphasized again at the SAAG conference.  (New form order for permanency hearings attached for review.)
7.  When the SAAG does not prepare a court order, the court should be encouraged to use the form orders or to place language in the order that meets IV-E requirements, including IV-E requirements for permanency hearings.  Counties where the court prepares orders will be identified so that these conversations can occur.  
8. When the court will not pre-set permanency hearings, the county department must track the dates by which permanency hearings must be held and request, through legal referrals, that a motion for a permanency hearings be filed no later than 90 days before the hearing is required.  The date of removal and the date by which the permanency hearing must be held must be provided and will be specified in the motion.  Motions for permanency hearings must be filed by SAAGs, using the form attached, no later than 15 days after receipt of the request.  Notice of the hearings must be provided as for other court hearings.   SAAGs are free to discuss a method of scheduling permanency hearings with the court to complement this plan.  DFCS Legal Services must be notified by the SAAG and the county department immediately if permanency hearings are not being scheduled and held timely.  The current method of requesting permanency hearings in Fulton and Dekalb counties will be continued there. (A form motion for a permanency hearing is attached for review.)
C. Action Steps:

1. Discuss and explain the protocol with all SAAGs, including written communication via mail and email and presentation at the SAAG conference in October, 2008.

2. Develop a plan to make all juvenile court judges aware of the need to hold permanency hearings and the proposed solution:  Discuss immediately with Judge Tilley, Judge Key, Judge Hammond and other key judges.  Provide the information in some form at the next Judge’s conference.
3. Provide information needed to implement this plan to the county departments.

4. A tracking tool will be developed to monitor compliance with state and federal law and permit county departments and SAAGs to make certain hearings are timely scheduled and held.  Provided that county departments have entered the information as requested, a list of all children in DFCS custody with their most recent permanency hearing date can be produced from SHINES and a form prepared by the county department tracking when permanency hearings are scheduled and held.
